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The PRC’s State Administration for Market Regulation to Establish List of Dishonest Entities
That Have Intentionally Infringed Intellectual Property iz W E S/ E (T hEEHE™8E
AR ERREEINE)

Recently, the State Administration for Market Regulation (“SAMR”) [EZZ iz la & & 5 /5 issued
Order No 44 on “Administrative Measures for the List of Seriously Illegal & Dishonest Acts subject to
Market Regulation izl B B ™ E B AL E LB ETTE” (“Measures Z7£”), comprising of
26 Avrticles, to be effective on 1 Sep 2021 — the full text (in Chinese) is available here:

http://gkml.samr.gov.cn/nsjg/fgs/202108/t202 10801 333255.html

The Measures 732 entitle the SAMR to establish a list of dishonest entities that have intentionally
infringed intellectual property; misappropriated trade secrets; committed unfair competition acts (a
frequent cause of action in the PRC trademark infringement cases); filed abnormal / irregular patent
applications, bad faith trademark applications (eg for squatting); and engaged in illegal patent and
trademark agency activities (eg filing patent applications without a patent agency licence).

Avrticle 9 reads, in relevant part:

Anyone who commits the following illegal acts that undermine the order of fair competition and disrupt
the order of the market, and falls under the circumstances specified in Article 2 of the Measures 73/%,
shall be included in the List of Seriously lllegal & Dishonest Acts:

(1) Infringement of trade secrets, commercial slander, organization of false transactions, and other acts
of unfair competition that seriously disrupt the order of fair competition;

(2) Intentionally infringing on intellectual property rights; submitting irregular patent applications or
bad faith trademark applications harming the public interest; engaging in illegal patent and
trademark agency activities; ...
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Article 2 referenced above states:

Where any party concerned violates any law or administrative regulation, concerning a serious nature,
serious circumstance or relatively serious social harm, and is given a heavier administrative punishment
by the SAMR, the SAMR shall, in accordance with the provisions of the Measures, list the party
concerned in the List of Seriously Illegal & Dishonest Acts, and publicize the same via the National
Enterprise Credit Information Publication System, and then implement corresponding management
measures.
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The term “heavier administrative punishment” as mentioned in the preceding paragraph includes:

(1) Imposing a fine on the basis of the administrative penalty judgment standard in accordance with the
principle of heavier punishment;

(2) Lowering its qualification level, and revoking its permit or business licence;

(3) Restricting its production and business operation activities, ordering it to suspend production or
business, ordering it to close down, or restricting its practice;

(4) Other heavier administrative punishments as prescribed by laws, administrative regulations and
departmental rules.
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Note that per Article 12, lack of intent is a defense against being included in the List (252 A A1 /EE
LU TWEHT » T INASZEEELAGEHH )

Whilst per Article 15, once on the List, the entity will be subject to more stringent licensing review,
subject to more frequent inspections, etc.

Article 13 provides due process to defend against inclusion in the List:

A decision shall include the reasons, basis, warning of punishment measures, removal conditions and
procedures, relief measures, etc. Before a decision on whether to list the entity in the List is made, the
parties shall be informed of the reasons and basis for making the decision and the rights of the parties
concerned according to law. The procedures of notification, hearing, service of legal documents and
handling of objections shall be implemented together with the procedures of administrative punishment.

(Chinese Text:
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Appeals are provided for in Article 23.

Entities will remain on the list for three years per Article 21, but early removal is possible per Article
16 if the entity:

(1) Has consciously performed the obligations stipulated in the administrative penalty decision;
(2) Has taken the initiative to eliminate harmful consequences and adverse effects; and
(3) Has not received further severe administrative penalties from the SAMR.

OUR COMMENTS: The Measures could be a potential heavy blow to the illegal and dishonest parties;
whilst the implementation standards are yet to be grasped through the SAMR’s actual practice when
the Measures come into effect on 1 Sep 2021. We wait with eagerness to see if the Measures could also
effectively help to deter blatant IPR infringement cases.

We will provide you with more updates on the subject matter when available.

This article is for your general information only and does not constitute any legal advice or opinion delivered
by Chloe Lee & Co. We do not guarantee that the contents of this article are accurate and free from errors.
We disclaim any liability in respect of your reliance upon or use of the information contained herein.

i If you would like to know more about what we do,
,,'L-Z please visit us at www.chloelee.hk or contact us at
law@chloelee.hk
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